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“REWARDED WHISTLEBLOWING” IN THE
CONTEXT OF OPERATION CARWASH
Since Operation Carwash started we have seen a number
of “Rewarded Whistleblowing” Agreements being
improperly disclosured to the press, in violation of the
terms of the agreements itself. This has happened in the
cases of (i) Fernando Moura; (ii) Alberto Youssef; (iii)
Paulo Roberto Costa; (iv) Delcídio do Amaral Gomez; and
(v) Diogo Ferreira Rodrigues.
The disclosures have allowed us to conclude that,
although there is no standard agreement model used by
the National Council of the Public Prosecutor’s Office, the
drafts of the different agreements are virtually identical;
and this leads us to assert that there is a standard
model, even if it is an informal one, that guides the
actions of the Public Prosecutor’s Office.

“VALIDITY OF THE EVIDENCE”
The "model" includes a clause, which establishes the
“Validity of the Evidence”, whereby it is determined
whether evidence obtained by approved collaboration:
a) Can be used in police investigations, criminal
administrative proceedings, criminal cases, civil cases
or cases of administrative misconduct, being allowed
the sharing with other governmental authorities;
b) Can be shared with foreign countries or entities,
as evidence in tax, civil or administrative cases
(including disciplinary proceedings), cases involving
public liability, and other public proceedings;
c) Will be valid, even if the agreement is terminated,
unless the cancellation is due to failure to comply with
the agreement solely on the part of the accusatory
body.

EXTRATERRITORIALITY
This line of reasoning has led Brazilian lawyers – and their
foreign partners – to start worrying about another issue
arising from “rewarded whistleblowing”: extraterritoriality!
After all, the whistleblower is revealing information in return
for a reward, in other words, he has already negotiated a
prison term, restrictions on his rights or a fine, and he is now
obliged to reveal all the details of the crimes, without
limitation.
However, sharing information with foreign authorities could
lead to a series of consequences in other countries, especially
if the whistleblower has bribed Brazilian or foreign officials.
Such facts could unleash new investigations in other
jurisdictions, where the whistleblower has not reached any
kind of agreement with the public prosecutors.

NATIONALS’ EXTRADITION
The second issue that will invariably be
analyzed by the whistleblower’s defense counsel
is the nationality and the rules for nationals’
extradition to other jurisdictions.
In Brazil, article 5, section LI, of the Federal
Constitution states that”
“no Brazilian shall be extradited, unless the
naturalized, in the case of common crimes
committed before naturalization, or unless they
are proved to be involved in the illegal trafficking
of narcotics or similar drugs, as provided under
the law”.

NE BIS IN IDEM
The third issue to be analyzed is the principle of ne bis in
idem (“double jeopardy”). In the Brazilian legal framework we
can say that the principle reaches three dimensions:
a) Procedural – no one may be tried twice for the same crime;
b) Material – no one may be convicted a second time for the
same offense;
c) Executional – no one may be punished twice for convictions
relating to the same offense.
The only exception to the principle is that of unconditional
extraterritoriality, pursuant to article 7, section I of the
Brazilian Criminal Code:

NE BIS IN IDEM
Art. 7 –the following are subject to Brazilian law, even if committed
abroad:
I - crimes:
a) against the life or liberty of the President of the Republic;
b) against the property or the public trust of the Union, the Federal
District, a State, Territory or Municipality, a public company, a hybrid
economy company, government agency or government foundation;
c) against the public administration, by one of its agents;
d) of genocide, when the agent is Brazilian or domiciled in Brasil;

On the other hand, article 8 of the Brazilian Criminal Code
provides that: “a sentence served abroad attenuates the
sentence imposed in Brazil for the same crime, when the
sentences are different, or is calculated as part of it, when they
are the same”. This legal provision does not avoid double
jeopardy, but it mitigates its effects.

ACTIONS PERFORMED IN OTHER
JURISDICTIONS
The fourth issue is the huge number of actions performed in
other jurisdictions, in particular in those regarded as tax
havens and in the main markets of the financial system, such
as Switzerland, the United States, etc.
As well as actions performed in jurisdictions of countries that
are Brazil’s commercial partners, such as Argentina, Chile,
Uruguay, Portugal and Spain, which on their own could
unleash criminal proceedings for money laundering and
tax evasion.

PRIVILEGE AGAINST SELF-INCRIMINATION
The fifth issue is the prohibition on sharing of information
obtained from “rewarded whistleblowing”, as a consequence of
the right against self-incrimination.
Brazil’s Federal Constitution, in article 5, LXIII, states that “the
prisoner shall be informed of his rights, including the right to
remain silent, and the support of his family and legal
assistance are guaranteed”.
In addition, with the approval of the American Convention on
Human Rights (the Pact of San José, Costa Rica), added in the
Brazilian legal system by the Legislative Decree 27, of May 26
1992, the guarantees provided in article 8, 2, “g”, which states
that:
“2. Any person accused of a misdemeanor shall have the right to be
presumed innocent until their guilt is legally proven. During the
proceedings, everyone is entitled in full equality to the following
minimum guarantees: g) the right not to be obliged to provide
evidence against oneself, nor to declare oneself guilty”.

The right not to produce evidence against oneself is thus

PRIVILEGE AGAINST SELF-INCRIMINATION
The right not to produce evidence against oneself is thus
assured.
For this reason we can safely say that the clause providing for
the sharing of evidence with foreign authorities, when the
whistleblower has not signed any collaboration agreement with
them, may have its legality and legitimacy questioned before
the Brazilian and foreign Judicial Courts.
For this reason a new drafts of the sharing clause have now
appeared in collaboration agreements which have been signed,
providing that the accusatory body shall only provide
international legal cooperation involving access to any piece of
information or evidence element directly resulting from the
collaboration made, if the foreign authority agrees to adopt
and extend the agreement’s benefits to its respective
proceeding or procedure.
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