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Criminal Finances Act 2017 (CFA)

- Background to the Act 

- s. 45 of the CFA
Failure to prevent facilitation of UK tax evasion offence

- s. 46 of the CFA
Failure to prevent facilitation of foreign tax evasion offence

- Modelled on s. 7 of the UK Bribery Act 2010
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Extraterritorial Impact
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Failure to Prevent the 
Facilitation of UK Tax 
evasion

Will apply regardless of whether 
there is a UK Nexus 

Failure to Prevent the 
Facilitation of Foreign Tax 
evasion

Will apply if there is a UK Nexus  
- carrying on a business in the 
UK
- acts committed in the UK

There must also be dual 
criminality
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Failure to Prevent the Facilitation of Tax Evasion

Stage one: criminal tax evasion by 
a taxpayer (individual or legal 
entity) under existing law

Stage two: criminal facilitation of 
the tax evasion by an ‘associated 
person’ of a ‘relevant body’ who is 
acting in that capacity

Stage three: the relevant body 
failed to prevent its associated 
person from committing the 
criminal act

Defence: where the relevant body 
has put in place ‘reasonable 
prevention procedures’ to prevent 
the action at stage two, or where it 
is unreasonable to expect it to have 
such procedures
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Reasonable Prevention Procedures
Six Principles

Risk assessment

Proportionality of procedures

Top level commitment
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Due diligence

Communication 

Monitoring and review
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Presenter
Presentation Notes
Note that the prevention procedures must be ‘reasonable’ as opposed to ‘adequate’, as is required by the Bribery Act 2010

HMRC guidance on ‘reasonable prevention procedures’

Formulated around six guiding principles, which reflect UK and international good management practice – not a checklist of things that all corporations must do or not do.

Procedures should be applied in a risk-based, proportionate way – taking into account size, nature and complexity of the business.

In addition to the general overarching guidance, more prescriptive sector specific guidance may be approved by HMRC.

HMRC guiding principles:

The Procedures should be informed by HMRC’s six Guiding Principles, namely:
Risk assessment; Proportionality; Top-­level commitment;  Due Diligence; Communication (including training); and Monitoring and review.

Risk assessment – understanding the nature and extent of the corporate’s exposure to the risk of associated persons criminally facilitating tax evasion
Proportionality of procedures – ensuring that formal policies and practical steps taken to implement, enforce and monitor effectiveness of policies are proportionate
Top level commitment – communication by senior management of the corporate’s position regarding prevention of the facilitation of tax evasion and their supervision of the programme
Due diligence – applied appropriately and using a risk-based approach to those persons who perform or will perform services on behalf of the corporate or, if appropriate, their clients
Communication (including training) – ensuring that the corporate’s prevention policies and procedures are embedded and understood throughout the organisation
Monitoring and review – by the corporate of its preventative procedures and making improvements where necessary
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Examples

The UK Tax Offence The Non-UK Tax Offence
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A UK-based supplier arranges to 
supply raw materials to Company A.  
An employee of Company A 
knowingly creates a false invoice 
which enables the supplier to make 
an inflated claim for VAT recovery. 

The employee is an “associated 
person” of Company A. Company A 
would therefore be criminally liable 
under the new offence in the absence 
of reasonable prevention 
procedures.

Company B performs short-term 
projects in various countries. In order to 
prevent the need to pay local payroll 
taxes, a decision is made by an agent 
acting on behalf of Company B based in 
country not to register Company B 
employees with the relevant local tax 
authorities.  

The agent has facilitated the avoidance 
of local payroll taxes while acting on 
behalf of Company B.  If both the 
failure to report local payroll taxes 
and the facilitation are criminal 
offences under UK and local law 
Company B has committed an offence 
in the absence of reasonable 
prevention procedures. 
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