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Open Letter
to the National Governments of the EU Members States
May 2009

RE: Council Proposal for a Framework Decision on Conflicts of Jurisdiction
(Revised Text dated April 6, 2009)

Dear Representatives of the National Governments of the EU Member States!

The European Criminal Bar Association (ECBA) is writing to you as a member of the Council which
will decide on adopting a Framework Decision on prevention and settlement of conflicts of
jurisdiction in criminal proceedings, and we urge you:

- not to support the current Proposal for a Framework Decision;

- to support any improvement of consultation of interested parties (especially defence
lawyers’ associations) prior to issue a Proposal in the area of criminal law and procedure.

The ECBA was founded in 1997 and has become the pre-eminent independent organisation of
specialist defence lawyers in all Council of Europe countries. The ECBA aim is to promote the
fundamental rights of persons under investigation, suspects, accused and convicted persons, not
only in theory, but also in the day-to-day practice in criminal proceedings throughout Europe. More

information on the ECBA can be found on our website: www.ecba.org.

The ECBA accepts and appreciates the original good intentions of the Czech Presidency and other
Member States in promoting the initiative to prevent and settle positive conflicts of jurisdiction
within the EU: there is no doubt that multiple prosecutions in two or more Member States on the
same case should be avoided, by attributing the exclusive power to prosecute to the most
appropriate jurisdiction.

However, the system envisaged by the Proposal (in the text of January 20, 2009, and in the
Revised text of April 6, 2009) fails properly to achieve this goal, because:

(i) the system is essentially based on decisions on jurisdiction to be taken by prosecuting
authorities (of the Member States involved); and

(ii) such decisions are characterized by a huge sphere of discretion, due to the absence in the
Proposal of pre-determined objective criteria for allocating jurisdiction.

The said system:

(i) potentially conflicts with fundamental principles of at least some Member States, according to
which jurisdiction and competence of courts has to be pre-determined by law, on the basis of
objective criteria, and cannot be derogated ex post facto, on a case-by-case basis, by agreements
made by prosecuting authorities;
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