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1. Outline of the criminal legal aid system 
 
The Hungarian criminal legal aid system is primarily based on the principle of “the interests of 
justice”, while indigence only plays a secondary role. Under Act XIX of 1998 on the Criminal 
Procedure (“CCP”), the authority entitled to appoint a defence counsel (i.e. the investigating 
authority or the prosecutor in the investigation phase) will appoint a defence counsel if defence is 
mandatory but the defendant has not retained a lawyer.1 The basic principle of the Hungarian system 
is that in the interest of justice, a defence counsel should participate in the procedure in all cases 
where the defendant is “vulnerable” for some reason, i.e. either due to his/her situation (e.g. 
detention) or a personal characteristic (e.g. minor age, lack of language) he/she is restricted in his 
abilities to defend himself/herself. Therefore, in general, it is irrelevant whether the defendant has 
no defence counsel because he/she is indigent or because he/she does not wish to retain a defence 
counsel for any other reason.  
 
There is however a certain overlap, since in most cases the reason why a defendant does not retain a 
lawyer is because he/she cannot afford professional legal assistance, but if he/she belongs to one of 
the categories of mandatory defence, he/she does not have to go through an eligibility procedure – a 
lawyer will be appointed anyway. 
 
The only instance when the indigence of the defendant is taken into consideration is if he/she is 
eligible for personal cost exemption and requests a defence counsel to be appointed. In this case, the 
state will cover the appointed defence counsel’s fees and substantiated costs, while in all other 
mandatory defence cases these costs are only advanced by the state and have to be repaid as part of 
the criminal costs, if the defendant is found guilty. Personal cost exemption may be granted to the 
defendant if (i) he/she lives together with other persons, and the per capita monthly income of the 
household does not exceed the legally required minimum sum of old age pension (approx. EUR 105); 
or (ii) he/she lives alone and his/her monthly income does not exceed the double of the minimum 
sum of old age pension (approx. EUR 210).2  
 
Immediately after the suspicion has been communicated in the investigation stage, the defendant 
has to be informed of his/her right to choose or to request the appointment of a defence counsel. If 
the participation of the defence counsel is mandatory in the procedure, the defendant also has to be 
informed that unless he/she retains a defence counsel in three days, the prosecutor or the 
investigating authority will appoint a counsel. If the defendant declares that he/she does not wish to 
retain a defence counsel, the investigating authority will appoint a defence counsel immediately.3 If 
defence is mandatory because the defendant is detained, the defence counsel has to be appointed 
before the first interrogation at the latest.4 
 
A significant factor in the Hungarian ex officio appointment system is that the mandatory nature of 
the defence counsel’s participation in the investigation phase does not require the presence of the 
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defence counsel at individual procedural actions. While the CCP prescribes that the defence counsel 
should contact the defendant without delay and to use all lawful means and methods of defence at 
the appropriate times in the defendant’s interests5 (which of course include participation of the 
defence counsel at all investigative actions open to him/her), if the defence counsel fails to fulfil 
these obligations, he/she will commit an ethical misdemeanor at most, but it will not prevent the 
investigative authority from interrogating the defendant or confronting him/her with any witnesses 
testifying against him/her. (The situation is different is the judicial phase: if defence is mandatory, no 
hearings may be held without the defence counsel’s presence.) 
 
 
2. Empirical studies on the functioning of the ex officio appointment system  
 
A review of empirical studies on the subject shows that the Hungarian ex officio appointment system 
(and within this, the criminal legal aid system) suffers from severe deficiencies and that the same 
issues have continued to constitute the biggest problems since as early as the times of the Socialist 
regime.6 
 
Criminal legal aid lawyers often fail to attend procedural actions during the investigation, at which 
stage attendance for counsels is not mandatory but which – due to the nature of the Hungarian 
criminal procedure and the professional culture of criminal justice organs – may be of crucial 
importance. Not only the rates of attendance, but also the quality of the work performed by 
appointed lawyers is often criticised by practitioners and defendants. As a result of these 
shortcomings, appointed lawyers are often not trusted by their clients, and the mistrust is deepened 
by the fact that appointed lawyers frequently fail to maintain or even establish contacts with their 
detained clients. 
 
The dysfunctional nature of the system may be best illustrated by a survey carried out by the Crime 
Investigation Department of the National Police Headquarters. The survey involved the 23 regional 
investigation units of the National Police (the county headquarters, the Budapest headquarters, the 
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National Investigation Office, the Highway Police and the Airport Security Service) and was based on 
targeted data collection carried out during June and July 2006 (hereafter: NPH survey).7 
 
According to the NPH survey, in relation to ex officio appointments performed due to the detention 
of the defendant, “on a national level, the number of cases when the appointed counsel does not 
attend the interrogation of his/her client significantly exceeds the number of those when the counsel 
is present. The percentages vary between 4.54% (Komárom County) and 77 % (Csongrád County), so 
it is not possible to trace tendencies. However, it can be stated that in 14 [out of the 23] regional 
investigation units, the percentage is below 50%, and only in 9 does it reach or exceed 50%.”8 The 
national average for attendance was 34.9, meaning that almost two thirds of indigent defendants 
face their first interrogation without professional legal assistance.9 
 
According to the NPH survey, with regard to the quality of the lawyers’ work, “the general experience 
[of the police] is [...] that the level of efficiency of appointed counsels is generally below that of 
retained counsels, and the work they perform is of poorer quality. Retained lawyers appear at 
procedural acts and put forth motions more frequently than their appointed colleagues.”10  
 
These conclusions were confirmed by the 2009 research of the Hungarian Helsinki Committee (HHC) 
into 150 closed files of severe criminal offences (homicide, manslaughter, bodily harm leading to 
death or risk of death).11 The questionnaire based processing of the files showed that the appointed 
counsels were present at the first interrogation of their clients in only 16% of the cases, as opposed 
to retained lawyers who attended their clients’ first encounter with the police in 63% of the cases. 
While this may be explained by the authorities’ delays in notifying the counsels, the same cannot be 
said about subsequent interrogations, during which the attendance rate of legal aid lawyers and 
retained lawyers was 46% and 93% respectively.  
 
The differences of activity are well illustrated by the fact that while at the end of the investigation 
(when in the Hungarian system all the evidence is presented to the defence) only 3% of the attending 
appointed counsels put forth evidentiary motions as opposed to retained lawyers, among whom this 
proportion was 50%. If we examine this in light of the fact that 29% of appointed counsels filed 
motions with the first instance court, we have to conclude that close to two thirds of defendants 
(charged with very serious offences) go through their proceedings without their appointed lawyers 
trying to influence the direction of the procedure by exercising their right to put forth motions. 
 
 
3.  Reasons for the dysfunctions 
 
There are a number of external factors often quoted by counsels themselves in order to explain the 
deficiencies of the system. Besides the very low remuneration of appointed lawyers,12 the fact that 
the legal provisions allow for the payment of fees for only certain activities, while other equally 
important activities such as the writing of petitions or consulting with a client who is not detained, 
are not paid, some undeniable infrastructural problems (e.g. the difficulties of consulting with 
detained clients due to material conditions in Hungarian prisons) also contribute to the situation. 
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We are however of the opinion that besides these undeniably existing problems, the incoherence 
and scattered nature of the functions and responsibilities related to the running of the system play 
an important role in the dysfunctional operation of the Hungarian ex officio appointment system. 
 
In order to provide indigent defendants with efficient defence, four functions need to be performed 
efficiently: 1) the appointment of defence counsels in cases when defence is mandatory or otherwise 
necessary (management function); 2) the monitoring of the performance of ex officio appointed 
counsels (individual quality assurance); 3) the monitoring and evaluation of the system as a whole 
(general quality assurance), 4) the planning and implementation of the system’s budget (budgetary 
function). The performance of these functions can only be truly satisfactory if either the same entity 
is responsible for all of them, or they are distributed between entities which are interested in its 
smooth operation. 
 
While it can be concluded that none of the four functions are performed properly in the Hungarian 
system (general quality assurance being completely absent), due to the lack of space, the present 
paper will focus on the management function with special regard to the selection process.  
 
Under Article 35 of Act XIX of 1998 on Attorneys (Attorneys Act), the bar association keeps a register 
of those attorneys who can be appointed as defense counsels. The Attorneys Act does not contain 
guidelines as to how the register should be put together, it simply obliges the bars to create a 
register that ensures the undisturbed course of the criminal proceeding. The bars apply different 
methods in compiling the register. The most frequently used method is that all members of the given 
bar association are included in the list. In larger bar associations and in the county seats – where the 
number of lawyers is relatively high – it is possible to compile the list o protector attorneys and ex 
officio appointed counsels on the basis of voluntary enrolment.  
 
However, in terms of the CCP,13 from this register, the actual attorney is selected by the authority 
conducting the actual phase of the procedure (the investigating authority, the prosecutor or the 
court). This means that in the investigation phase, the defense counsel is selected by the investigating 
authority, i.e. an entity which – due to its procedural role – is not interested in efficient defense work. 
 
For the investigator it is undoubtedly easier to deal with a defence counsel who is not too agile, who 
does not bombard him/her with questions, remarks and motions, or may not even show up. This has 
at certain police units led to the development of circle of frequently appointed lawyers (called “in-
house” lawyers in the jargon). The police’s own 2006 survey corroborated this phenomenon: “in 
Budapest 12 district police stations regularly appoint the same counsels, most of whom are retired 
lawyers not running separate offices any more.” There are certain counties where “some lawyers [...] 
»reside« at police station and their practices are based on appointment”.14 
 
In order to quantitatively substantiate the existence of the practice and also to assess its extent, in 
2009, the HHC requested statistics from 28 police headquarters in seven regions of Hungary 
concerning the names of appointed counsels and the number of cases in which they were appointed 
in 2008. 
 
Out of the 28 police headquarters 17 provided the requested data instantly, while some 
headquarters decided to provide the data after a lawsuit aimed at the provision of public interest 
data was launched against them. Almost all county police headquarters submitted the data regarding 
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the local police headquarters located in their respective regions, so the HHC has acquired data on the 
annual number of appointments per counsel regarding altogether 37 local police headquarters and 
five county police headquarters. 
 
The preliminary data clearly demonstrate that the practice of having “in-house” lawyers at police 
headquarters is widespread. According to the available data, eight police headquarters appoint the 
ex officio defence counsels in a way that one single attorney at law is appointed in more than 50% of 
the annual case-load, and the percentage of all criminal cases dealt with by the most frequently 
appointed defence counsel ranges between 25% and 50%  at 25 police organs. One of the highest 
percentages in this regard was 82% at one particular police unit, where 295 criminal cases were dealt 
with by the same appointed defence counsel out of the total of 358 cases in 2008. At another police 
headquarters the most frequently appointed attorney at law provided defence in 276 cases, 
amounting to 70% of all appointments at the police unit that year (393).  
 
When analysing the data, the HHC has examined what percentage of the cases the three most 
frequently appointed attorneys take per unit, and revealed significantly disproportionate practices in 
this regard as well. At 34 police headquarters the three most frequently appointed defence counsels 
were chosen by the police in altogether more than 50% of the cases, the percentage being over 70% 
at 19 police headquarters, over 80% in eight cases and over 90% in four cases. As an example: at one 
of the Budapest District Police Headquarters the same three attorneys were appointed in 70% of the 
cases, meaning altogether 400 criminal cases out of a total of 568 cases in 2008 (which were 
distributed between altogether 43 attorneys, some of whom were appointed only once in that year). 
 
The analysis of the data provided by the police units leaves absolutely no doubt about the fact there 
are in-house lawyers at police headquarters in most cases, who deal with a significant amount of 
cases.  
 
The very high numbers of cases taken by the same attorneys each year show that some attorneys 
principally base their law practice on appointments. Such lawyers may become financially dependent 
on the police officer(s) who take(s) the decision on whom to appoint. Such dependence on 
appointments may obviously create a conflict of interest and is definitely capable of eliminating the 
trust of the client. It shall therefore come as no surprise that the HHC’s 2003 survey some defendants 
presumed that ex officio appointed defence counsels are in fact working for the investigation 
authorities that had appointed them, and are only interested in persuading defendants to confess 
their crime.15 
 
 
4. The HHC’s pilot project for the reform of the system 
 
Based on the above, it can be regarded as being  of key importance that the task of selecting the 
defence counsel be performed independently from the investigating authority. This can be achieved 
either by delegating the task to an entity that is fully independent from the criminal proceeding (e.g. 
the Justice Office, which is responsible for managing legal aid in civil and administrative matters and 
which functions as a unit of the Ministry of Administration and Justice) or by making the process fully 
automatic (e.g. random selection by computer or a duty schedule set well in advance). 
 
To test this latter method, with funding from the Trust for Civil Society in Central and Eastern Europe, 
the HHC has launched a pilot project in cooperation with the National Police Headquarters and the 
Budapest Police Headquarters.  
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The cooperating police units appointed the pilot sites, the Budapest 10th District Police 
Headquarters, the Szombathely Police Headquarters and the Szarvas Police Headquarters.  
 
A software has been developed and installed on the police units’ server that selects the defence 
counsel randomly in a way that in the selection process special weight is given to the expertise of the 
counsel and the number of the cases he/she already has. In practice this means that those lawyers 
enjoy priority in the otherwise randomised selection whose special field of activity is criminal 
defence, secondly those who have less criminal cases. The lists of attorneys and the data on their 
special expertise were provided by the local bar associations which have contributed in this way to 
the success of the project and the smooth operation of the software-based model.  
 
During the 6-month pilot phase that ended on 30 April, the investigators at the pilot sites were 
required to select the lawyers to be appointed with the software and not in the usual – fully 
discretionary and non-transparent – manner. 
 
Whether the attorneys selected by the computer program provide a better standard of defence will 
be assessed with the help of a special questionnaire that is aimed at evaluating the performance of 
the ex-officio defence counsels through checking easily standardized momentums of defence work 
(appearance at hearings, appeals filed, motions submitted regarding the pre-trial detention of the 
inmate etc.). The assessment will be performed in relation to cases conducted at the pilot sites both 
before and during the pilot period. The HHC’s assumption is that the level of the defence counsels’ 
performance will rise as a consequence of the new appointing system, as this reduces the chances 
for the appointment of lawyers who professional performance may be influenced by financial 
considerations.  
 
While the assessment of the actual performance of lawyers is only starting, the project has already 
yielded some interesting results and has shown the risks of the randomised method. Already in the 
first month of the pilot phase it became clear that modification of the computer program is needed 
to exclude the possibility of abuse. The program is designed in such a way that police officers may 
request a new defence counsel instead of the one designated by the computer, since in certain cases 
this may be necessary in order to ensure the right to effective defence (e.g. if the defence counsel is 
unable to attend the interrogation, if his/her contact details are out-of-date, etc.).  
 
Using this possibility, some officers kept asking for a new counsel until the one they preferred was 
designated by the computer program. To tackle this problem, it was agreed with the Central IT 
Department of the Police that a new window will be inserted into the program where police officers 
have to provide reasons for requesting another defence counsel. In the analysis phase, the frequency 
and reasons for asking for the designation of a new counsel will also have to be looked into and a 
method for screening abusive use (e.g. the regular controlling of appointment statistics) will have to 
be devised. 
 
 
 
 
 
  


